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Madison, WI

Respondent - Respondent .

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 SHIRLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of a published decision of the court of appeals, State ex

rel. Mentek v. Schwarz, 2000 W App 96, 235 Ws. 2d 143, 612

N. W2d 746. The court of appeals affirmed an order of the
Circuit Court for Kenosha County, Mary K. Wagner-Mall oy, Judge.
The circuit court order dismssed the petition for a wit of
certiorari filed by Janes A Mentek, Jr. seeking judicial review
of a March 6, 1998, order of the Departnent of Hearings and
Appeal s revoking his probation. The circuit court dismssed the

petition on the grounds that Mentek failed to exhaust his



No. 99-0182

adm nistrative renedies before filing the petition as required
by Ws. Stat. § 801.02(7)(1995-96).1 The court of appeals also
concluded that Mentek's admnistrative renedies were not
exhausted pursuant to § 801.02(7).2

2 The issue on review is whether Mentek was required to
exhaust his admnistrative renmedies under 8§ 801.02(7) or any
other rule of law in order to petition the circuit court for

wit of certiorari. We conclude that Ws. Stat. 8§ 801.02(7)

L Al subsequent references to the Wsconsin Statutes are to
t he 1995-96 version unless otherw se noted.

2 On appeal to the court of appeals, and before this court,
Ment ek argued that his due process right to effective assistance

of counsel was viol ated. Mentek asserts that Ws. Admin. Code
8 HA 2.05(3)(f) (Jan., 1992) grants himthe right to counsel on
adm ni strative appeal. In State ex rel. Schnelzer v. Mirphy,

201 Ws. 2d 246, 253, 548 N.W2d 45 (1996), the court determ ned
that "[where a statutory right to counsel exists, we have held
that the right includes the right to effective counsel”
(citation omtted).

Mentek further asserts that he requested that counsel
appointed for the probation revocation hearing file an
adm ni strative appeal; that his counsel indicated he would file
the appeal; and that after the time to file the appeal expired
his counsel advised that he had not filed an appeal because an
appeal was neritless and that Mentek could file a petition for
wit of certiorari.

The court of appeals concluded that no right to counsel
exists on admnistrative appeal, that a problem arises when an
attorney promses to file an appeal and then fails to do so, and
that it did not have the authority to fashion a renedy.

Because we conclude that the cause is renmanded to the
circuit court for consideration of the petition for wit of
certiorari, we need not and do not address the issue of the
right to assistance of counsel. Mentek's notion to suppl enent
the record with a letter from counsel stating counsel's intent
to file an appeal is denied.
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(1995-96) does not apply to a petition for a wit of certiorari
seeking judicial review of a probation revocation by the
Departnment of Adm nistration. We further hold that this case
falls within recogni zed exceptions to the doctrine of exhaustion
of adm nistrative renedies. Accordingly, we reverse and remand
Mentek's petition to the circuit court for consideration.

3 This review centers on Mentek's probation revocation
on March 6, 1996, which apparently stemmed from two 1993
convi cti ons. The facts are not fully developed or clear, but
the facts relevant to this proceeding can be sinply stated.
Probation revocation hearings were held before an adm nistrative
| aw judge during Cctober 1997 and February 1998, at which Mentek
was represented by appointed counsel. On March 6, 1998,
Ment ek’ s probation was revoked. Mentek alleges that his counse
agreed to file an adm nistrative appeal following the probation
revocati on. Under Ws. Admin. Code 8§ HA 2.05(8) (Sept., 1995),
an administrative appeal nust be filed within ten working days
of the decision. The deadline for Mentek's admnistrative
appeal therefore expired on March 20, 1998. In a letter dated
March 25, 1998, counsel inforned Mentek that he would not be
filing an adm nistrative appeal. The letter further instructed
Mentek that he could seek judicial review through a wit of

certiorari.
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14 Mentek's petition for a wit of certiorari, filed pro
se on August 24, 1998,° alleged nunerous procedural violations
before and during his revocation hearing. Mentek alleged, anong
other matters, violations of the statutory tinme frames and
notification requirenents set forth for probation revocation
proceedings, violations of his right to counsel at the
revocation hearings, and violations of court orders dismssing
the revocation hearings and ordering Mentek's rel ease.

15 The State nade no substantive response to Mentek's
| egal or factual allegations. Instead, the State noved to
dismss the petition on the grounds that Mentek "failed to
exhaust his admnistrative renedies as required by Ws. Stat.
8§ 801.02(7)(b)." In a hearing on Novenmber 10, 1998, Judge
Wagner-Mal l oy granted the State's motion to dismss Mentek's
petition under Ws. St at . 8 801.02(7)(b), over Ment ek’ s

obj ecti ons.* The court of appeals affirned the dismssal,

% Mentek apparently first filed a petition in forma pauperis
in late July or early August 1998, which was returned to him
because the circuit court denied his in forma pauperis status.

* There is no explanation in the record as to why the
petition was before Judge Wagner- Ml |l oy. The court of appeals
described the situation as confusing. Mentek had filed a
request for a substitution of judge on August 26, 1998, and
according to the record, the case was assigned to Judge S.
M chael W k.
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concluding that Mentek's failure to appeal administratively
barred his petition under Ws. Stat. 8§ 801.02(7)(b).

16 The State now concedes that Ws. Stat. § 801.02(7)(b)
does not apply to Mentek's petition for a wit of certiorari.>
W agree with the State. Section 801.02(7) governs a court
action comenced after an admnistrative decision by the
Departnent of Corrections. Probation revocation hearings are
held before the D vision of Hearings and Appeals in the
Departnent of Adm nistration. Adm ni strative appeals nmay be

made to the adm nistrator of that division. Judi ci al review of

an admnistrative revocation of probation is by wit of

W sconsin Stat. § 801.58(2)(1995-96) provides that when a
request is properly submitted, "the judge naned in the request
has no further jurisdiction and the clerk shall request the
assignment of another judge under s. 751.03." In discussing
this confusing record, the court of appeals concluded that the
substitution claimis noot because Mentek did not have a viable
ineffective assistance of counsel claim as a matter of |aw.
Because we remand the cause to the circuit court, the issue of
what judge should be assigned to this case on remand is not
noot .

> Wsconsin Stat. § 801.02(7)(b) (1995-96), provided:

No prisoner . . . nmay conmmence a civil action or
special proceeding against an officer, enploye or
agent of the departnent of corrections in his or her
official capacity or as an individual for acts or
om ssions committed while carrying out his or her
duties as an officer, enploye or agent or while acting
within the scope of his or her office, enploynent or
agency unti | t he per son has exhaust ed any
adm nistrative renedies that the departnent of
corrections has promul gated by rule (enphasis added).

This statute was subsequently anmended by 1997 Act 133,
§8 11, 44(1).
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certiorari and the division admnistrator of the D vision of
Hearings and Appeals in the Departnment of Administration is the
respondent. The certiorari action in the present case is not a
civil action against an officer, enployee, or agent of the
Departnent of Corrections and therefore Ws. Stat. 8§ 801.02(7)
does not apply.

17 The State contends, however, that even in the absence
of a statutory bar, Mentek's petition should be dismssed for
failure to exhaust admnistrative renedies before initiating
judicial action. The regulations of the Division of Hearings
and Appeal s governing probation revocation proceedi ngs establish
a process to appeal the decision of the admi nistrative |aw judge
to the administrator of the division.® The notes to the
regul ations state that the admnistrator's decision is the
"final decision and is not subject to further admnistrative
review "’

18 The law is well established that "judicial relief wll
be denied until the parties have exhausted their admnistrative
remedi es; the parties nmust conplete the admnistrative
proceedi ngs before they cone to court."8 The rule requiring
exhaustion of admnistrative renedies before initiating judicial

proceedings is a doctrine of judicial restraint justified by

® Ws. Admin. Code § HA 2.05(8) and (9) (Sept., 1995).
" Ws. Admin. Code § HA 2.05, note to subsection (8).

8 Nodell Inv. Corp. v. dendale, 78 Ws. 2d 416, 424, 254
N. W2d 310 (1977).
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good policy reasons. To prevent premature judicial incursions
into agency activities, a state agency should be given the
opportunity to correct its own error, thus applying its specia
conpetence and expertise to the matter. The exhaustion doctrine
al so pronotes judicial efficiency by allowing conflicts to be
resolved at the admnistrative |[evel wi t hout resort to
litigation. In addition, the process of agency review nmay
provide a court with greater clarification of the issues if a
matter is not resolved before the agency.®

19 The law is also clear that a court "need not apply the

exhaustion doctrine in a rigid, unbending way."?'°

A court may
"assume jurisdiction of a case, notwithstanding a party's
failure to exhaust adm nistrative renedies, where the court
finds that the reasons supporting the exhaustion rule are

| acki ng. " *?

In exercising its discretion in deciding whether to
apply the exhaustion doctrine, the court nust |ook at the
circunstances under which the doctrine arises and the reasons
for the doctrine, and then balance the advantages and
di sadvantages of applying the doctrine in a particular case,

including the litigant's need for judicial review, the agency's

® Kramer v. Horton, 128 Ws. 2d 404, 418, 383 N.W2d 54
(1986), cert. denied, 479 U.S. 918, overruled on other grounds
by Casteel v. Vaade, 167 Ws. 2d 1, 481 N.W2d 476 (1992).

10 county of Sauk v. Trager, 118 Ws. 2d 204, 214, 346
N. W2d 756 (1984).

' Nodell Inv. Corp., 78 Ws. 2d at 425-26. See also
Trager, 118 Ws. 2d at 210 (citing Nodell Inv. Corp., 78 Ws. 2d

at 424- 26) .
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interest in precluding litigation, and the public's interest in
the sound administration of justice.!?

110 Applying these principles, we examne whether the
doctrine of exhaustion of admnistrative renedies should be
applied in the present case.

11 First, we consider Mentek's need for judicial review

Ment ek appeal s the admnistrative revocation of his probation
which directly inmpacts his liberty interest. Ment ek has been
i ncarcerated under protest since 1997. The record suggests that
he has made credible legal argunents in his pro se filings in
the circuit court and the court of appeals, and the docunments
filed with Mentek's petition provide factual support for his
al | egati ons. W therefore conclude that Mentek's need for

judicial reviewis substantial.

12 Second, we consider the agency's interest in
precluding this [litigation. The Division of Hearings and
Appeals, |ike other admnistrative agencies, has substantial
interest in exhaustion of admnistrative procedures. e

descri bed these policy interests above.

113 The facts of the present case, however, suggest that
the Division of Hearings and Appeals' interest in precluding
Mentek fromlitigation is weak. Mentek alleges that he was not
permtted to argue various due process and other constitutiona

rights during the probation revocation proceedings and that he

12 Trager, 118 Ws. 2d at 210, 214.
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was instructed to pursue these issues on wit of certiorari.?®
Thus t he adm ni strative pr oceedi ngs, i ncl udi ng t he
adm ni strative appeal, apparently would not provide Mentek with
a forumto state his objections.

114 Furthernore, the official communi cation from the
Division of Hearings and Appeals dated March 6, 1998, informng
Ment ek of his probation revocation and advising himof his right
to appeal admnistratively and to seek judicial review through
wit of certiorari, does not expressly state that the right to
seek judicial review is contingent wupon first filing an
adm nistrative appeal. [If it is the Division's position that an
adm nistrative appeal is a condition precedent to judicial
review, the Division has not so advised Mentek (or Mentek's
counsel) in its witten instruction form When counsel wote
Mentek after the probation revocation decision and informed him
of his rights, counsel apparently interpreted the revocation
form as allowing Mentek the right to seek judicial review
without filing an adm nistrative appeal. Counsel advised Mentek
that "failure to file an adm nistrative appeal does not bar you
fromfiling a Wit of Certiorari in the circuit court in which
you were convicted. "

15 Under these circunstances, the agency's interest in

precluding litigation, which the State contends is strong, is

3 This allegation appears in an affidavit from Jerold
Brei tenbach, Mentek's attorney during the initial revocation
proceedi ngs, submitted as part of Mentek's petition for a wit
of certiorari. The State has not challenged this allegation.
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not supported by the Division's comrunications wth Mentek. To
the contrary, the Division's interest in precluding litigation
in the present case appears weak.

16 Third, we consider the public interest in the sound
adm nistration of justice. This court recently considered a
constitutional chal | enge to adm ni strative probati on
revocations, a practice that at the time was unique to
W sconsin.'* W upheld the constitutionality of this practice,
concluding that affected individuals would receive neaningful

15 Despite nearly

judicial review through wit of certiorari.
three years of legal efforts remarkable for a pro se litigant
filing from behind bars, Mntek has yet to receive neaningful
judicial review of any of his allegations. In contrast, the
State has thus far avoided the nerits of Mentek's chall enges by
relying on a statute that on its face is inapplicable to the
facts of the present case. W conclude that the public interest
in the sound admi nistration of justice would suffer if we denied
Ment ek neani ngful judicial review under the circunstances.

117 Considering the purposes of the doctrine of exhaustion
of admnistrative renedies and balancing the three interests
this court has identified, we conclude that the circuit court

shoul d exercise jurisdiction over Mentek's petition for a wit

of certiorari, notwithstanding his failure to exhaust his

14 See State v. Horn, 226 Ws. 2d 637, 652, 594 N.W2d 772
(1999) .

15 See Horn, 226 Ws. 2d at 652.

10
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adm ni strative renedies. W therefore remand to the circuit
court for consi deration of Mentek's | egal and factual
al l egations, including his request for substitution of judge.

On remand, the circuit court should be mndful of the standards

governing pro se litigants. See State ex rel. MMIllian v.

Di ckey, 132 Ws. 2d 266, 279, 392 N.W2d 453 (Ct. App. 1986)
("[We follow a liberal policy when judging the sufficiency of
pro se pleadings by prisoners.").

By the Court.—Fhe decision of the court of appeals is

reversed and the cause renanded.

11
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118 SHI RLEY S. ABRAHAMSON, CHI EF JUSTICE (concurring).
Al'though it is not necessary to the court's hol ding today, which
is grounded narromy on this court's conclusion that exhaustion
of adm nistrative renedies was not required in the present case,
| would al so conclude that Mentek had the right to assistance of
counsel established by Ws. Admn. Code 8 HA 2.05(3)(f) (Jan.,
1992) for the adm nistrative appeal of the decision revoking his
probati on. When an individual has a right to counsel, counsel
must be effective.?!

119 The court of appeals focused on the issue of effective
assi stance of counsel and determned that the right to counsel
authorized in the regulations of the Division of Hearing and
Appeal s applies only to the probation revocation hearing, not to
the admnistrative appeal. Absent a right to counsel on
adm nistrative appeal, the court of appeals concluded that
Mentek could not argue that he had been denied effective
assistance of counsel when his attorney failed to file his
appeal . | disagree with this reasoning. | agree with the
position set forth by Judge Richard Brown in his dissent in the
court of appeals.?

120 The Division's regulations set forth the rights of an

i ndi vidual who faces probation revocation. W sconsin Adm n.

! See State ex rel. Schnelzer v. Mirphy, 201 Ws. 2d 246
252-53, 548 N.W2d 45 (1996).

2 State ex rel. Mentek v. Schwartz, 2000 W App 96, Y25, 235
Ws. 2d 143, 612 N W2d 746.
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Code 8 HA 2.05, entitled "Revocation hearing,” enunerates the

client's rights at the hearing as foll ows:

(3) CLIENT'S RIGHTS. The client's rights at the
hearing i ncl ude:

(a) The right to be present;
(b) The right to deny the allegation;

(c) The right to be heard and to present
W t nesses;

(d) The right to present docunentary evidence;
(e) The right to question w tnesses;

(f) The right to the assistance of counsel;
(g) The right to waive the hearing;

(h) The right to receive a witten decision
stating the reasons for it based upon the

evi dence presented; and

(i) The right to appeal the decision in
accordance with sub. (8).

21 The State points out that this subsection specifies
the client's rights "at the hearing.” The State then argues

that the words "at the hearing" should be read into each of the

enunerated rights, including "the right to the assistance of
counsel"” set forth in provision (f). The State urges us to
conclude that the regulations |limt a probationer's right to

counsel to the revocation hearing itself.
22 However, as Judge Brown's dissent explains, several of
the rights enunerated in subsection (3) are not limted to the

hearing itself. For exanple, (3)(g), the right to waive the
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hearing, is a pre-hearing right. Provisions (3)(h) and (3)(i),
granting the rights to "receive a witten decision stating the
reasons for it based upon the evidence presented" and to "appea
the decision in accordance with sub. (8)," are post-hearing
rights. The right to assistance of counsel expressed in (3)(f)
seens applicable to before, during, and after a revocation
heari ng. Consequently, the dissent concluded that statutory
interpretation does not require the words "at the hearing"” to be
read into each of the enunerated rights. | agree. It does not
make sense to add the words "at the hearing” to (3)(f), (9),
(h), or (i).

123 Furthernore, Ws. Adnin. Code 8 HA 2.05 is entitled
"Revocation hearing," but it governs both pre- and post-hearing
matters. Thus, the term "revocation hearing”" as used in Ws.
Adm n. Code 8 HA 2.05 enconpasses pre-hearing matters such as
notice before the hearing® and post-hearing matters such as

appeal , *

as well as the hearing itself.

124 Additional assistance for our task of interpreting the
scope of the right to counsel in Ws. Admn. Code 8§ HA
2.05(3)(f) comes from subsection (8), governing appeal of the
adm nistrative law judge's decision. Subsection (8)(a)

provi des:

The client, the client's attorney, if any, or the
depart nent representative may appeal t he
adm nistrative law judge's decision by filing a

® Ws. Admin. Code § HA 2.05(1) (Jan., 1992).
* Ws. Admin. Code § HA 2.05(8) (Sept., 1995).
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witten appeal wth argunents and supporting
materials, if any, with the admnistrator within 10
days of the date of the admnistrative law judge's
written decision (enphasis added).

The State suggests that the phrase "the client's attorney,
if any"” nmeans that the regulations do not require the right to
assi stance of counsel on appeal. However, this interpretation
i s unconvincing, since the same phrase, "the client's attorney,
if any," appears throughout Ws. Admn. Code 8§ HA 2.05,
including the subsections governing the revocation hearing
itself, at which the client unquestionably has the right to the
assi stance of counsel. See, e.g., Ws. Admn. Code 8§ HA
2.05(6)(g) and (6)(h).

125 Anot her aspect of subsection (8) that is helpful to
our interpretive task is the fact that it establishes a tine
period of ten working days for filing a witten adm nistrative

appeal "with arguments and supporting materials, if any."®

Judge
Brown's di ssent considered this short adm nistrative appeal tine
frame relevant, reasoning that it would not nake sense to hold
that the regulations give an individual a right to counsel at
the hearing, but that the client is on his or her own for an

appeal, which nust be filed within ten days.® As a result, the

> Ws. Admin. Code § HA 2.05(8)(a).

® At oral argument, the attorney for the State suggested
that this ten-day deadline is not enforced in a Draconian
manner, stating:

I f sonmebody is concerned about a deadline, a pro se or
probably even an attorney, they say just file sonething.
Just get it in on tine and then we'll give you a
certain anmobunt of time to supplenent it. So it's not
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di ssent concluded that the right to the assistance of counsel
set forth in Ws. Admn. Code 8 HA 2.05(3)(f) extends to the
adm ni strative appeal .

126 The nost reasonable interpretation of Ws. Admn. Code
§ HA 2.05(3)(f) is that the probationer has the right to the
assi stance of counsel for filing an administrative appeal.’ This
is the interpretation | woul d adopt.

127 For the reasons set forth, | wite separately.

128 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.

i ke they always have to have everything in within the
t en-day wor ki ng peri od.

Wiile | appreciate the Division's efforts to provide
flexibility, information regarding the Division's infornmnal
practices is not relevant to our interpretation of the
regul ati on. The regulation sets forth an unanmbi guous ten-day

time franme for an appeal alongside a right to the assistance of
counsel that is anbiguous. Therefore, we consider this ten-day
time frame relevant to interpreting the right to counsel in Ws.
Adm n. Code 2.05(3)(f).

" This analysis is consistent with the analysis used to
support an individual's right to counsel on filing a petition
for reviewin this court. See Schnelzer, 201 Ws. 2d at 252-53,
in which this court concluded that an accused's right to counsel
extends through the filing of a petition for review, and, if the
petition is accepted, includes representation through the
subsequent proceedings in this court.
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